12044312008

COVINGTON & BURLING Lup

1201 PENNSVLVANIA AVENUE NW BEING ROBERT K. KELNER

WASHINGTON, DG 20G04-2401 oy TEL 202.062.580%
ma’:m.l.o:: NEW ;out ' FAX 202.778.8803
wM:w cov“:o " ;m l:u" RKELNER @ COV.COM
WASHINGTON
January 10, 2011
D RY S =
| x = g
Mr. Christopher Hughey ol £ s
Acting General Counsel e = 2R
Federal Election Comemission =M o Irg
999 E Street, NW R m 9P=
Washington, DC 20463 E en ggc
"Re:  Matter Under Review 6417 2 =z 2
Dear Mr. Hughey:

We write on behalf of our clients Jim Huffman for Senate (the “Committee™), Lisa
Lisker, as Tremmurer, James Huffman, and Leslie Spencer, in response to the complaint filed in
the above-captioned matter under review. The complaint alleges that James Huffman, as a

candidate for Unitad States Senate, did not bawe sufficient finds to make the personal loane to
his campaign that were reported by the Commiittee,

M. Huffinan and his wile, Leslie Spencer, intended those loans to be made by Mr.
Huffman. Based on their misunderstnding of the Commission’s somewhat arcane and counter-
intuitive rules for the use of marits] property, however, several of the loans technically should
have been attributed to Ms. Spencer. . The Committee is amending its FEC disclosure reports to
show the loans us having best made by Ms. Spenary, and Mr. Huffman s now Hquidating
persvnal funds in order to enmble the Cammittes to refund the loans o Ms. Spenver.

In light of the caanplete absezce of any intexit to vielata tha Capamission’s ndes, amd the
peculiarity of the rules applicable to marital property, the Commission should exemise its
discretion to dismiss the complaint with no further action.

I  Factual Background

QOn Mexch 3, 2010, Jamey L. Huffimen filial a Sinfement of Cendinkesy with tiee FEC for
the effion of Unites] Stafon Seastar flam Oregan. Deei. af tanews L. Huffman § 2 (Exh. 1). On
the same day, the Committee filed its Statement of Organization with the FEC, naming Todd R.
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Stucky as Treasurer. The Committee amended its Statement of Organization on March 22, 2010,
rep!nemg Mr. Simcly with Lisa Liaker. This was Mu. Huffomn’s fimt candidasy for federal
ofice.! Mr. Huffman was definated in the November 2, 2010, goneral eloctian, See i, Y 3-5.

As part of his fundraising efforts, Mr. Huffman understood that a candidate is permitted
to make personal loans to his campaign Committee, and he sought to do so beginning in
February 2010. See id §6. _

A.  Loan history

Mr. Huffman aml Ms. Spencer estimated Mr. Huffman's net worth, exclusive of Ms.
Spencer’s share of jointly-held property, to be approximately $2.3 million. See id. § 7; Decl. of
Leslie Spenimr § 5 (Exh. 2). This numbar.was sslculeind by taking an infarmal inventory uf the
value of the couple’s jointly owned homes iz Oregan and Montana, a parcel of land in Montana,
Mr. Huffiman’s TIAA-CREF retirement accouat, and stock owned by Mr. Huffman. See
Huffman Decl. § 7; Spencer Decl. § 5. At the time the loans described below were made to the
Committee, Mr. Huffman and M. Spencer’s understanding of the FEC's rules related to
persenal loans was that the total ameunt of Mr. Huffman®s loans could not exceed their $2.3
million esshmang of Mr. Huftimum's share of jointly owned propesty. Sew Huffthan Detl, 15
Spesnzr Doei. 1 4. The coupit prazauied bated on thoi undztamiing,

Lasp 1: On Felsruary 25, 2010, Mr. Huffnan snd Ms. Spencer teansferred $50,000 from
apre-msunghomeeqwtyhneofnredltacmmmBankofﬂwWenumhnd, Oregon, to a
joint checking account at the same institution. See Huffman Decl. § 11; see also Exh. 4. The
home equity line of credit was established on January 13, 2003, and was secured by the couple’s
jointly owned primary home in Oregon. See Huffman Decl. § 8; Spencer Decl. §6. Also on
February 25, a check was written from the joint checking account for $50,000, made payable to
Jim Huffiman for Senate and deposited into the camipaign account, See Muffiman Dexl. § 11; see
alyo Exh. 4. Mr. Huffman infendsd#l this payanent to be a pmisonal loaa to the Cosnimittee, -
Huffizexa Decl. § 12. '

Loan 2: [ox Muarch 2010, Mr. Huffiman and M= Spencer discussed the pessibility of |
making additional personal loana from Mr. Huffman to the Ceammittee, Tha couple evaluated
their existing assets and decided to use funds from a trust accountut Fiduciary Trust Company
International (“FTCI"). See Huffiman Decl. §9; Spencer Decl. § 7. Even though this account is
in Ms, Spencer’s name alone, the couple had a long history of treating the funds in this account

! Mr. Huffuom’s only pries exnilidacy foe any office was an unsusesseftil bid fir tta Mootana
Corstitutions] Convention in 1971. For thnt 1971 campaign, Mr. Huffman did not bmve a

campaign committee or staff and bis campaigp consisted of door-to-door salicitations. Ses
Huffman Decl. § 4.
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as joint funds for family use. See Huffman Decl. § 10; Spencer Decl. § 8. Records indicate
maltiple tranaferu in thia pest sevoral yoars from FTCI to the souple’s joint checking aceoust at
Bank of the West. Sge Exh. 5. ‘Thage fuads wese uasd for family pmnjacts, such as home
renovations, car purchases, and family ¢ravel. Spencer Decl. § 8.

On March 15, 2010, $56,000 was wired from FTCI to the couple’s joint account at Bank
of the West. See Huffman Decl. § 11; see.also Exh. 4. BecauseFI‘Clhadanexxsungsecme
transfer history with-the couple’s joint checking account at Bank of the West, it was most
efficient to transfer funds from cash-on-hand at FTCI to the joint Menk of the West actount.
Spenunr Deol. § 7. Having flmds is the joint mmsours alse provided madmeon flexibility to make
a persneal loan to the Commuiitee, in the armnunt end af the time that wes mneé approyviste, S
id. Qn Msxch 24, 2010, a chark wes written for $50,000, made payable ta Jim Huffiman far
Senate, and sent in & regulmly scheduled daiievery to Ma. Liskar ns Tiearnawr, See Huffman Decl.
§ i1; see aiso Exh. 4. Mr. Huffiman intended this payment fo be a personal loan to the
Committee, and considered it within the total nmnuntuxumatedtobelnuhareofjomﬂy owned
assets. Huffman Decl. § 12.

Loau 3: On April 8,2010, $150,000 wes wired from FTCI to the Bank of the Wast joint
acspunt. See Hufftman Decl. { 11; see also Exh. 4. On March 31, a check was written for
$150,000, made payable to Jim Huffman for Senate, and sent in a regularly scheduled delivery to
Ms. Lisker. Sse Huffrean Decl. § 11; see also Exh. 4. Mr. Hurdfman intended thit payment 10 be
a pessonal loas to ths Cammitise, and conaiderad: it within the total aﬁnuntmnﬂuitohehm
share of jointly owned assets. Huifiman Decl. § 12. .

ng_g On July 1, 2010, $250,000 was wired from FTCI to the Bank of the West joint
account. See Huffman Decl. § 11; see also Exh. 4. On June 30, a check was written for
$2099,000, mede payuble to Jim Huffmen for Sendte and seat in a regularly scheduled delivery to
Ms. Lisker. See Huffman Decl. § 11; see also Exh. 4.- Mr, Huffman intended this payment to be
a personal loari to the Committee, and considered it within the total amount estimated ‘o be his
sham of joinfly owied mwets. Huffnmn Dicl. § 12.

Laan 5: Qn August 25, 2010, Ms. Spancer abtained a $609,00Q line af aradit nt FTCI,
secured agginst the asscts in the FTCI trust aceaunt. Sss Exh. . On Septamber 13, $500,000
waa wired from the FTCI line of credit to the Bank of the West joint account. See Huffman
Decl. § 11; see also Exh. 4. On September 14, $500,000 was wired to the Jim Huffman for
Senate campaign account at Wachovia Bank NA of Virginia. See Huffman Decl § 11; see alsa
Exh. 4, 7. Mr. Huffman intended this payment to be a personal loan to the Committee, and
comsidered 1t within the total amount estimated to be his share of'jointly owned assets, Huffman
Decl. § 12.

Loan 6: On Oatnhes 4, 2010, Ms. Spenoar increaadd the FTCI lihe of eredia ta $900,000,
See Buh. 8. On Qctober 13, $400,00i0 wa wired dirnetly feam the FTCI line of cemdit to ths Jim
Huffman for Sansta saropaign aceount at Wachovia Bank. Saa Hunffman Deal. § 11; see also
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" Bxh. 7. The direct transfer to the Committee account, rather than to the Bank of the West joint

account, was niada tn facititate the timing of a plenned Conemittex ndwestisemsnt. Spencer Decl.
9 7. Mr. Huffman intended this payment o be a pessonal laan to the Commitise, and considered
it within the total amount estimated to be his share of jointly owned assets. Huffman Decl. § 12.

Mr. Huffinan and Ms. Spencer did not appreciate the need to focus on whether, for each
particular loan, the source of funds was an account owned exclusively by Mr. Huffman or in
which he had a sufficlemt interest to cover #re amoustt of the loan. Ratlsor, in eash instnce, Mr.
Huffman and Ms. Spencsy mistakenly focuved on muiking loans frora family funds not to exceed
what thuy reangmably belisved to bie Mr. Huffnean's overall puoionsal net worth,

B. Campaign Reports

Mr. Huffman and Ms. Spencer conveyed to Ms. Lisker that each of the loans discussed
above was a personal loan from Mr. Huffman to the Committee, Huffman Decl. § 13; Spencer
Decl. 19; Lisker Decl. §3. Ms. Lisker explained to Ms. Spencer that personal loans from the
candidate can derive ifom joint assets, but must not exceed the candidate’s share of those assets.
Spencer Decl. § 9; Lisker Decl, §4. Ms. Spencer teld Ms. Lisker that the total armmmts were
withiin Mr. Huffiman’s share of the cauple’s joiiatly held assets. Spemsmr Dexl. § 9; Livker Denil. §
4. .

As noted above, Mr. Huffman and Ms. Spencer had a good fiith understanding that the
total of these loans were within Mr., Huffihan’s estimated share of the couple’s joint assets. Ms.’
Lisker was not aware of the nature of the accounts where the funds for these loans originated.
Lisker Decl. §4. Based on her understanding of the rules, Ms, Spencer did not belicve the
account originating the funds was required to be reported to Ms. Lisker. Spencer Decl. §9.

Bmdonhezundmhndimﬂmnm.l{mmmdm Spencer timt those loans wore

persunsl loans from the saadidae, Jds. Lisker sposted those losss to the FEC us pyreonal lonss
from M Hoffarsm 80 the Commitiee. Liskar Dexl. 5.

C. Bxmedial Messnres

On October 27, 2010, Jeff Mapes, a reporter for The Oregonian, called Mr. Huffman to
discuss issues related to Mr. Huffinan's louns to the Cormmittee. Later that day, Mr. Mapes
published a blog entry on The Oregonian’s website raising questions about the legality of the
loans,? This was the first that Mr, Huffinan or Ms. Spencer became aware of any potential issues
with these loans. See Huffman Decl. { 14; Spencer Decl. § 10.

? ttp://blog.exegonlive.com/mapesonpolitice’2010/10/huffiman_raizes_questions_by_lo.btml
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-They immediately alerted Ms. Lisker and made efforts to retain federal election law
counsel. Prior ta this tinre, the Cammiitee did sot have the tnacfit of adviee from aunsnms] with

. federal elaction law expertice. Huffman Deck. §'14} Spencer Decl. §10. After a review of the

various loan transactions and associated FEC reports, the Committee filed its post-general report
disclosing that the final five loans had been made by Leslie Spencer. The Committee will be
filing amendments to past reports to reflect what was disclosed in the post-general report. M.
Huffman also sought to finance a persanat contribution to the Committee, this time using only
assets hie owned outrighit, or' his shevs of pasticular jointly cwned assets, to enabie the Comtimittse
to make a iwfumd to Mi Spencer.

Afier eonsultation with counse! and Ms. Lisker as Treasurer, on December 1, 2010, Mr.
Huffman and Ms. Spencer obtained two home equity lines of credit from Franklin Templeton
Bank & Trust in Salt Lake City, Utah. See Exh. 9; Exh. 10. The fimst line of credit was secured
against the couple’s jointly owned property in Qregon, which was professionatly appraised at
$1,000,000. See Exh. 11. The second line of credit was.secured against the couple's jointly
owned property in Montana, which was professionally appraised at $860,000. See Exb. 12. The
total equity in these humes is $1,674,541.21. See Huffman Decl. § 15. Therefore, Mr.
Huffiman’s interest In the value of these properties is $837,270.61. The value of Mr. Hufmen’s
pessomd siowk holdings is $ 81,340.57,% and his TIAA-CREF retiesmnt fund is worth :
$879,715,51.5 See Hufinmm Ducl. § 16; Exh. 13, 14,

Mr. Huffman is making a $967,270.61 cantritition to Jim Huffraan for Senate with the
purpose of allowing the Cammittee to refund loans derived from the FTCI account. See’
Huffman Decl. § 17. This contribution is comprised of $787,270.61° from Mr. Huffiman’s -

interest in the value of the couple’s two horines, $80,000 from the sale of Mr. Huffman’s stock, -

and $100,000 from his TIAA_'-CRIBF account. Jd. Using the funds from Mr. Huffinan’s

? The current debt owed an the Oregon home includes the $50,000 drawn from a home equity
line for Loan L. This $50,000 was not considered when calculating the total equity shown here,
in order to present a clear picture of how much Mr. Huffman’s share was to make all loans to the
committes, including Loan 1.

4 Valus as sald on Decembir 17, 2010, lexs aumnssion ont sals.

5 The difference between the couple’s hiformal estimate of Mr. Huffman’s asséts and the final
numbers is dum to @ goed fuich belief that the real murket value 'of their joint homes wes
significatly higher tham whmt they have since been appraised for. In addition, the couple did not
understand that the parcel of land in Montana that Mr. Huffman purchased could not be
considered part of his total assets because he had placed the land in Ms. Spencer’s name after
they vrare marriad.

¢ Begmse $10,000 had alrssdy bern lemmd m the commmiteis sgninst the Onegen lacar,
$787,270.61 was still avuilable for thik comnibuticm.

é
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contribution, as well as cash-on-hand in the Committee’s bank account, the Committee will
refimd $1 million to Mz. Spencer. Jd Efferis am in proces to obtain aditional fizxds fram M.
Huffman's assets, and Mr. Huffmen expects to he able te-finance a full refund to Ms. Epenser by
May when additional retimment funds should become availgble to him. J/d

. Analysis

Mr. Huffinmm and Ms. Spencer intended that each of the loans made to the Committee be
personal loans from the candidate. Based on accurate advice from Ms. Lisker, the couple
understood thmt a candiitiat’s permnal v to the Cromina: fmm joint meain could not amxeen
the cendidutt’s shase of thnae assnts. The cauple opesated under a gaoy faith belief thas as leng
as Mr. Huffivoe’s parseaird tvans did nat comend kis totx] shags in tha esunle’s joint assets, the
perannal loans were permissible xegezdiagg of the specific azigin of the funds.

Mr. Huffinan ard Ms. Spencer had an incomplete understanding of the relatively -
complex regulations related to the source of assets backing personal loans to an authorized

:committee. The decisions that were made with respect to the source of loans were based solely

on convenienee and flexibility. At no point did any of the Respondents have a motive or an
intemt tw viohite FEC mguintions, as damnenstwred below.

A Mas. Spencer undamtood that her caritributions o the Conimittsa wore limited
Ms. Spencer understood that her individual contributions to the Committee were limited

* 10.$2400 per-election. On March 31, 2010, she wrote a $4,800 check to the Committee, which

comprised a $2,400 contribution to the. 2010 primary election, and a $2,400 conttibution to the
general election. Spencer Decl. §3. FEC reports reflect that the Committee received these

contributions on March 31, 2010. Yee Exh. 15. At the time of the remmining transattions from
the couple’s wecounts, she had a good faith belief thar the payments were pevsonal loans from

. Mr. Hiiffoemn. At no poiut did Ms, ¥pencer itend to make individusl centributions to the
- Committes bumtend the aflowuble limit.

B, Mz, Huffinan and Ms. Spenanr actnd guzseamt to a gaod faith belief that thasa
" loans were permisaible personal loaus from Mr. Huffmen

The declision by Mr. Huffinan and Ms. Spencertouseﬁmdsdenvedﬁomﬂxeml
account rather than Mr. Huffman’s individual or joint assets was primarily a pragmatic decision.
Operating under the belief that a personal loan within the totul azmeunt of Mr. Buffmem’s shere of
assetswaspemlsuble:s-dhmofthmxﬂdmbfmloan,thocouplelmﬂ:edforthe

. most convenient and accessible source of funds. As discussed in more detail below, the couple

had a long prastioz of trsferring finnis fiwm FTCI to theic jeith ascomnt at Bank of tis West for
use ini family woitiets and wctivities. Beswagy of this sseus taineder hiseiry hetvonrn the two
accounis, nbtainiog fones from FTCl—either from gash on hand or fitan a line of eredit—ues
quinkm and mesis conveniarit than ahininitig leaxs arcurad by joiutly evaserd resl fmpperty.
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The couple did not realize at the time that the specific source of the funds had an impact
on the permissibility of thn inans. .
C. Mr. Huffman and Ms. SpencerhaveahlstoryoftreaungtheFI‘CItrustﬁmdsas
joint funds

In addition te the pracfical reasons for using funds derived from FTCI rather than jointly

owned real property, Mr. Huffman and Ms. Spencer have an established practice of using FTCI -

funds for family projeets. The couple comsigea tive fumds in the trust account as funds available
for tusir jaint or individual we, and ham never made disénctians in itn use bywed on the
ownarship tietails. Since tiecy have besn mnrr’sd, Mr, Hiiffman amd Ms, Spansar have
transafdirad fumds Sfom FTCI to their joint eheclring arcount at Hank of the West ca numeross
occasions te use fee famiiy purpases, such as home renovations, car purchases, and family travel.
The couple also uses the FTCI account tn pay federal and state taxes from their joint returns, as
wellutodeposxtjomtmxtd\mds ﬂwcoupledounottreatmemoneymthuaccountmy

_ differently than money in their joint accounts.

- B8, Smh&ulmnwlu@.eﬁciarytoasépnﬁcmmaﬂm. This trast
regularky deposiis fumly in tha exuwie’s joint.chaudting account at Bank of the West. While these
funds are not involved in the current matter, and no loans to the Committee were derived from

" these funds, the rejaine tarmifer of irust fueda to tha joint checking ancannt damanstaxtes the
couple’s !nngmﬂd.‘.ng praatics of treating trusf fimids v joint funde.

This long-held understanding of the joint use of the funds in the FTCI account is an

" additional reason that Mr. Hufinan and Ms. Spencer did not beliove that the use of these: s
. rather than othevs that were i fhct available to Mr. Huffian—would be-distinguished under
. FEC regulations. The couple understood that only Ms. Spencer had access to the FTCl account,

and did not comsider theve fureds-when estimating Mr, Huffan'’s et worth, but believed that
thoy coutd both ure the finds as they had many times in the pmt. Based c= their understmsdtng

* of thse perosul lean muitm, the evupie’s sole fovus was on ensering that the use of funds did not

exceed Ereir entimaie of Mr, Huffman's tutal ngseif, including his share of ibirit asngs, withuut

_ regard ta ther sierce of flniis,

D. Respondents have taken appropriate remedial steps

" Dn lts post-general repoit to the KEC, the Commmitree disclosud Rt the final five losss
were made by Lenlie Speaver. In addition, Mr. Huffman is contributing sufficient funds to the
Committee to enable an initial, substantial refund to Ms. Spencer, and he currently expects to be
able to finance a full rafnd iry Misy. Tha Cennmixsion shovid give apmnpiate weight to
Respondents’ efforts to take timely remedial action.

. Mnzseawar, Respandents respectfully urge the Comumiasion tn taks into ggcount the fact
that Mr. Huffmag and Ms. Spencer were new to the palitieal process and wers attempting to
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comprehend the joint asset rules without the benefit of election law counsel. The Commission’s
rulez governing the use of marite) property by e fiedeml cantidtate am aumter-intuitive: at bast,

. == espeaially mcwnnnmmmchasthmwhmammedwupleasapmucdmmuemh

spouse’s assets as common property in all aspects of their lives.”

In the circumistances presented here, the Commission should exercise its discretion to

close this matter under review without further action.

Respectfully Submitted,

Robert K. Kelner

Derek Lawlor

COVINGTON & BURLING LLP
1201 Pennsylvania Avenue, NW
Washingtoz, PC 20004-2401
(202) 662-6000 (telephone)
(202) 778-5211 (fomindile)
rkelner@cov.eim
dlawlor@eov.com

Attorneys for Jim Huffman for Senute,
Lisa Lisksr, Treasurer, irfr. James

Huffimani, aed Ma, Lexlie Spencer

7 There is a serious question as to whether, in the circumstances presented here, restrictions on
the use of a married couple’s assets for contributions to an authorized committee are
constitutional, given that there is no reasonable argument that the spouse’s contributions could be
corrupting. While the Supreme Court in Buckley v. Valeo, 424 U.S. 1 (1976), upheld
contribution limits for family members, the Court noted that the risk of corruption was
“somewiint dimimished" in connection with a fauily member’s sunttibution. J/d, at 53 n.59. The
risk of emruptioa is esseatially aers in the circursstmms pmsswmtid here, winen the spowsed
comirilmtion & deived fian funde mutemly sherod by the camdilate snd s spanmse.
Respondents reserve the right ta object to the complaint on constéutional grounds, but
regpeotfidly msbmeit that tire complaint should ba dimuissed on prudmtial groweds, regardless of

the constituiional merits.



12044312017

CoVINGTON & BURLING P

Mr. Christopher Hughey

January 10, 2011
Page 9
cc: - Cynthia L. Bauerly, Chair

Caroline C. Hunter, Vice Chair

- Donald F. McGahn 11, Commissiener
Matthew S. Petersen, Commissioner
Steven T. Walther, Commissioner
Ellen L. Weintraub, Commissioner

wewmy
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